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A non-compete agreement
is one tool employers use to
prevent departing employ-
ees from working with for-
mer customers or giving
competitors information
obtained during their for-
mer employment.

Non-competes are intended
to protect a former employ-
er’s legitimate business
interests, including the time
and money invested in the
departing employee and the
confidential information the
employee learned during
the employment.

Wis. Statute § 103.465, for
example, enforces non-
compete covenants which
cover a specified territory
during a limited time, if its
restrictions are ‘“reasonably
necessary for the protection
of the employer.”

In Wisconsin, provisions
which do not comply with
the statute are unenforceable
in full.

A recent presidential execu-
tive order (“Order”) may
signal the beginning of an
eventual resetting of Wis-
consin’s and other states’
non-compete laws.

This provision encourages
the Federal Trade Commis-
sion (“FTC”) to use its rule-
making authority to ban or

limit non-compete agree-
ments and “other clauses or
agreements that may unfairly
limit worker mobility.”

These “other clauses or
agreements” could include
provisions preventing or
limiting employees from
soliciting their former em-
ployer’s employees and/or
customers.

Given its general language,
what does the Order do, and
what does it not do?

Importantly, the Order does
not change existing law, in-
cluding Wis. Stat. § 103.465.

No changes of any kind
could occur until the FTC
engages in the rulemaking
process, which would take

several months and involve
public notice and comments.

To avoid states’ legal chal-
lenges, such rules might be
limited to companies doing
business with the federal
government.

Even so, changes may be
afoot, as Illinois recently
made its statute more restric-
tive as against employers.
(See Illinois Amendments
Tighten  Allowable  Non-
Competes, below.)

Obviously, many questions
remain unanswered.

Will the FTC issue any rules?

Executive Order, cont. on pg. 2

FOS WELCOMES JAMIE BARWIN

Fox, O’Neill & Shannon wel-
comes Attorney Jamie Bar-
win to an associate position
with the firm.

Jamie provides services pri-
marily within FOS’s taxation,

estate planning and business
groups.

Jamie is a CPA as well as an
attorney.

Before joining FOS, Milwau-
kee native Jamie practiced
law in Michigan and Illinois.

She also worked for a “Big
4” accounting firm, and as a
Controller for a prestigious
Chicago family office.

FOS welcomes Jamie “back
home” and to the firm!

ILLINOIS AMENDMENTS TIGHTEN
ALLOWABLE NON-COMPETES

By Robert
Ollman

V.

The accompanying article,
President Biden Issues Exec-

utive  Order on  Non-
Competes, addresses poten-
tial regulations aimed at re-
stricting employers’ use of
non-compete  and  non-
solicitation agreements.

Illinois has already acted to
limit Illinois employers’ use

of both agreements, by
amending its Freedom to
Work Act (“Act”).

Companies with offices and/
or employees in Illinois
should take heed at this legis-
lation which, upon the gover-
nor’s expected signature, will
be effective January 1, 2022.

A few important provisions
follow.

Lllinois Amendments, cont. on pg. 3
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FOS News—Our clients come first

RANSOMWARE ATTACKS ARE ON THE RISE

By Laurna
Kinnel

Colonial Pipeline. JBS Foods.
Universal Health Services.

Just a few of the estimated
hundreds of ransomware vic-
tims in 2021 alone.

Ransomware is defined by the
U.S. Government’s Cyberse-
curity and Infrastructure As-
surance Agency as:

113

an ever-evolving
form of malware de-
signed to encrypt files
on a device, rendering
any files and the sys-
tems that rely on them
unusable. Malicious
actors then demand
ransom in exchange
for decryption.”

unreported, often so the vic-
timized company can avoid
embarrassment or the loss of
customers or business.

Make sure that you and your
business are not next on the
ransomware hit list.

The ever-evolving nature of
this crime is one of the fac-
tors that makes it so difficult
to prevent, much less fight.

Hackers are always upping
their game — so you and
your company need to be
constantly and consistently
vigilant.

This is particularly true,
since the initial “infection”
often spreads to connected
systems, creating an even
bigger headache.

Often, the delivery vehicle
for the ransomware looks
totally legitimate.

An email from an old col-
league with a link to some
pictures.

Or, a scary demand letter
alleging copyright infringe-
ment with a link to the alleg-
edly infringing.

So, what can you do to en-
sure that you and your busi-
ness are not next on the ran-
somware list?

1. Watch out for
phishing emails. Use
caution when clicking
on links or opening
attachments, even if
the sender appears to
be someone you know
or the email looks
legitimate.

2. Verity, verify, veri-
fy. If you have any
question whether an
email or link is legiti-

3. Consider software
and filter programs
to help to protect
against attacks.

4. Obtain insurance if
available.

Estimated losses from ran-
somware attacks last year
neared $1.4 billion.

Don’t give the hackers a
chance to take any of your
or your company’s hard-
earned money.

Stay alert to the threat and
don’t hesitate to ask for ver-
ification — any legitimate
source will be happy to pro-
vide it.

And contact your insurance
agent to see if coverage is
available.

If you have any questions or
concerns about ransomware

mate, contact the

Many ransomware attacks go . attacks, contact FOS.
sender directly.
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If it does, will they ban non-
competes altogether or just
limit them?

Would such rules address non
-solicitation provisions in ad-
dition to non-compete provi-
sions?

Could such rules legally affect
states’, as opposed to federal,
laws?

Despite these uncertainties,
employers can be proactive by
revisiting and, if necessary,
revising existing policies ad-
dressing confidential infor-

customer relations.

Employers should ensure
that their non-compete and
non-solicitation agreements
are narrowly tailored to pro-
tect the employer’s specific
and legitimate business in-
terests.

Employers should also con-
sider additional and/or alter-
native ways to protect their
business interests.

Contact your FOS attorney
with questions or concerns.

Four FOS shareholders were
recognized as “Best Law-
yers” in the 2022 edition of
Best Lawyers in America.

Laurna Kinnel was recog-
nized for corporate and fam-
ily law, Michael Koutnik
for corporate and land use/
zoning law, Jacob Manian
for criminal defense, general
practice, and Matthew
O’Neill for appellate prac-
tice, arbitration, and com-
mercial litigation.

Congratulations to all.

The IRS urges entities to
update their employer iden-
tification (“EIN”) infor-
mation upon a change in the
responsible party or contact
person.

The IRS already requires
this to occur within 60 days
of any change, but many
entities have not complied.

Accurate information s
critical, including for the
IRS to be able to contact the
right person as to issues of
identity theft or suspicious
filings.
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EMPLOYEE’S INDIFFERENCE TO OFFERED POSITION MAY PROVE FATAL
TO REFUSAL TO HIRE CLAIM

By Jamie
Barwin

An employer may be liable
for its unreasonable refusal
to rehire an employee in-
jured on the job.

This liability can extend to
lost wages and other benefits
during the period of a refusal
to rehire under Wis. Stat.

§ 102.35(3).

An employer has reasonable
cause to decline rehiring an
employee under certain cir-
cumstances. For example, an
employer has reasonable
cause where

1. its own business ne-
cessity requires it to
fill the employee’s
position; and/or

2. a suitable alternate
position is unavaila-
ble, including where
the injured employ-
ee’s medical limita-
tions prevent him or
her from performing
a required action for
that position.

If suitable, an employer may
offer the employee another
available position that fits his
or her modified skillset.

But what if the employee
expresses no interest in that
position or in continuing em-
ployment?

Under a recent Court of Ap-
peals decision, Anderson v.
LIRC, the employee may be
out of luck if he or she makes
an unreasonable refusal to
rehire.

In Anderson, the employer
filled the injured employee’s
position, which the Court

found was justified because
the position was integral to
the employer’s business.

The employer recommended
an available and allegedly
suitable sales position, with
less physical strain, to the
employee.

The employee, however,
neither made any effort to
pursue the recommended
sales role, nor sought any
other position with the com-
pany. Instead, the employee
filed a claim against the
employer for refusal to re-
hire.

After holding that the em-
ployer met its burden, the
court concluded that the
employee “failed to express
an interest...in other work,”
and so failed to meet his
burden and prove his claim.
As always, an employer
must have reasonable cause

to refuse to rehire an injured
employee.

If available, the employer
should recommend one or
more suitable alternate posi-
tions to the employee.

But the employee has em-
ployment obligations too.

The employee cannot simply
dismiss an employer’s rec-
ommendations for suitable
and available alternate posi-
tions. An employee may be
viewed as dismissing such
recommendations  through
silence as well as through
words.

If an employee demonstrates
an unwillingness to consider,
much less accept, any alter-
nate suitable position, they
are not likely to prevail in a
refusal to rehire claim.

Illinois Amendments, cont. from pg.
1

Compensation

Non-compete provisions are
prohibited for employees
with actual or expected an-
nualized earning rates under
$75,000, increased in $5,000
increments every S5 years
through January 1, 2037.

Non-solicitation provisions
are prohibited for employees
with such actual or expected
earnings rates under
$45,000, increased in $2,500
increments every 5 years
through January 1, 2037.

Notice

Employees must be advised
in writing to consult with an
attorney before entering into
a non-compete Or non-

solicitation covenant.

The employee must have a
copy of the covenant at least
14 days before employment
begins or the covenant is
signed.

COVID

Employers may not enter into
non-compete or non-
solicitation covenants with
employees terminated, laid
off or furloughed as a result
of COVID-19 or similar pan-
demics, unless consideration
for their enforcement in-
cludes compensation base-
level salaries, reduced by the
employees’ subsequently
earned compensation.

Enforceability

Non-competes and  non-

solicitation provisions must
(1) be accompanied by ade-
quate consideration; (2) be
ancillary to a valid employ-
ment relationship; (3) be no
greater than required to pro-
tect the employers’ legiti-
mate business interests; (4)
not impose undue hardship
on the employee; and (5) not
hurt the public.

Blue-Pencil

Courts may “blue-pencil” a
prohibited covenant—
modify it to be enforceable
— or void it totally.

Enforcement

Potential remedies for the
state’s enforcement include
damages (paid to Illinois),
restitution (paid to employ-
ees), and civil penalties up

to $5,000 per initial violation
($10,000 per repeat violation
within five years).

A prevailing employee, in-
cluding in a civil action or
arbitration, can recover costs
and reasonable attorney’s
fees.

The Illinois legislation con-
tains additional provisions
which should be reviewed by
employers with Illinois offic-
es and/or employees.

An open question is whether
the law will apply to renew-
als or amendments of agree-
ments existing on January 1,
2022.

Contact your FOS attorney to
discuss the full legislation.
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MARIJUANA: (STILL) ILLEGAL IN WISCONSIN

By Jacob
Manian

Puff the Magic Dragon
could not have anticipated

the legal state of marijua-
na in 2021.

Recreational marijuana is
now legal in 18 states and
the District of Columbia.

Medical marijuana is legal
in 37 states.

Despite two of our neigh-
boring states having re-
cently legalized recrea-
tional marijuana, the Wis-
consin legislature has not
legalized recreational or
medical marijuana.

Possession of marijuana is a
crime in Wisconsin, punish-
able by up to 6 months in
jail and a $1,000 fine.

A possession conviction as a
second or subsequent of-
fense is a Class I felony,
punishable by up to 3-1/2
years in jail and fines up to
$10,000.

Meanwhile, Illinois resi-
dents can legally possess 30
grams (about an ounce) and
Michiganders 2.5 ounces
(70 grams).

Illinois reports non-Illinois
residents spent over $81
million on marijuana in Illi-
nois in just the first 3
months of 2021.

To be sure, a large portion

of those sales came from
Wisconsin residents.

Marijuana possession, how-
ever, remains illegal in Wis-
consin, even if the marijuana
was purchased legally in
another state.

Marijuana is also illegal un-
der federal law, which Con-
gress has shown little interest
in changing.

If Wisconsin law enforce-
ment performs a traffic stop
and detects the odor of mari-
juana emanating from a vehi-
cle, it generally is allowed to
search the vehicle for evi-
dence of marijuana.

If marijuana is discovered in
the vehicle, it will not matter
that it was legally purchased

in a neighboring state. Pos-
session is still a crime.

And any statements made to
law enforcement in that situa-
tion can be used in court as
evidence of guilt.

Remember, if your vehicle is
stopped by law enforcement,
you are still protected by the
Fourth Amendment against
unreasonable searches and
seizures.

This means that you may
decline an officer’s request to
search your vehicle.

Even if you do, do not physi-
cally interfere with or refuse
a lawful order to comply.

Instead, contact your FOS
attorney right away.
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